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Smith: Probate: Executors'
General Power of Sale Held Subject to Judicia
CASE COMMENTS

PROBATE: EXECUTORS' GENERAL POWER OF SALE HELD
SUBJECT TO JUDICIAL CONFIRMATION
In re Estate of Smith, 200 So. 2d 547 (2d D.C.A. Fla. 1967)
Decedent's will was admitted to probate on April 17, 1963. The residuary
clause devised all decedent's estate of whatever nature and wherever situate
to the named beneficiaries in fee simple absolute.' The will named June F.
Creighton as executrix and directed that she have the power "to dispose of
any of my property . . . execute all instruments of conveyance . .. without

order or confirmation of any court .... "2 Oi April 13, 1966, the county judge
entered an order approving the partial accounting of the executrix and directing her to distribute the remaining assets of the estate. Three days later she
conveyed by warranty deed the sole parcel of real estate owned by the
decedent to an unrelated third party. The residuary beneficiaries objected
to the sale contending that the executrix was without authority to convey the
property and acted in violation of the court order directing distribution. The
executrix defended on the ground that the conveyance was made pursuant
to the authority given her by the will. The county judge determined the
sale was not necessary to pay the debts of the decedent or the costs and
expenses of administration, and held for the plaintiffs. He then issued an
order requiring the executrix to make final distribution to the residuary
beneficiaries of all remaining assets of the estate, including the real property
previously conveyed by the executrix to the third party. On appeal, the executrix contended that the general power of sale granted by the will permitted
the conveyance without court authorization. The Second District Court of
Appeal HELD, a general power of sale in which court confirmation is not
required may properly be exercised without resort to the probate court only
if necessary for purposes of administration. 3 Judgment affirmed.
The power of sale granted in the instant case may be classified as a
general discretionary power since the executrix was authorized to make the
sale, but the exercise of the power is subject to her discretion. 4 With this type
of power the general rule is that unless required by statute, court confirmation
of the sale is not necessary 5 particularly where, as in the instant case, the
executor's power of sale is expressly granted in the will.6 The executor may
request the court for guidance in the matter,7 but is not bound to do so and
usually the courts will not intervene to control him.8 The exception to this
general rule arises where the executor acts in an arbitrary and capricious
1. 200 So. 2d 547, 549 (2d D.CA. Fla. 1967).
2. Id. at 549 (emphasis added).
3. Id. at 554 (emphasis added).
4. E.g., Mann, by Elliott v. Peoples-Liberty Bank & Trust Co., 256 S.W.2d 489 (Ky.
Ct. App. 1953); In re Marata's Estate, 138 N.Y.S.2d 791 (Sur. Ct. 1954).
5. Hainer v. Rhodes, 331 Ill.
App. 174, 72 N.E.2d 634 (1947).
6. In re Thompson's Estate, 360 Pa. 566, 63 A.2d 55 (1949).
7. Davis v. Sturdivant, 197 Miss. 139, 19 So. 2d 499 (1944).
8. In re Wagner's Will, 209 N.Y.S.2d 139 (Sur. Ct. 1960).
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manner 9 or where a sale or refusal to sell amounts to fraud or an abuse of
discretion. 10
If the power of sale is limited, either expressly or by implication, it can
be exercised only under the circumstances, in the manner, and for the purposes provided for or contemplated in the will." With a limited power the
general rule is that the power should be exercised only to serve some good
purpose 12 and, in the absence of necessity, need not be exercised at all.13
The appropriate provisions of the Florida probate law are in agreement
with the general rules discussed above.14 In Florida, an executor or administrator does not have power to sell a decedent's real property merely by virute
of his office. 15. He may convey real property only when the will confers a
power of sale 16 or when the proposed sale has been authorized or confirmed
by the probate court.1 ' Prior to the decision in the present case, the rule was
that if the will contained a clear and comprehensive general power of sale
there was no necessity to obtain a court order authorizing the sale.18
In Smith the court relied extensively on the reasoning expressed in In re
Estate of Gamble,19 and purported to follow that decision. All quoted portions of the Gamble opinion do, in fact, support the decision reached but
the analogy is tenuous at best. The court quoted a significant portion of
the Gamble opinion without clearly defining the real issue posed to that
court. The issue was isolated as a construction of the power to sell or dispose
of property owned by the estate together with a construction of the probate
statutes.20 This is an incorrect generalization of the issue posed in Gamble.
The precise question presented to the Gamble court involved a determination
whether the power of sale granted to the executor was general over which
the court has no control or a limited power under which the authority of
the executor is restricted.21 The Gamble court determined the power of sale
to be "specifically limited." 22 Once it is understood that the arguments
9. In re Estate of Gamble, 183 So. 2d 849 (Ist D.C.A. Fla. 1966).
10. E.g., Harrison v. Harrison, 105 S.E.2d 214 (Ga. 1958); In re Scheibe's Estate, 30 Wis.
2d 116, 140 N.W.2d 196 (1966).
11. E.g., In re Estate of Gamble, 183 So. 2d 849 (1st D.C.A. Fla. 1966); In re Atkinson's
Will, 156 N.Y.S.2d 589 (Sur. Ct. 1956); for a detailed analysis of this proposition see Standard Oil Co. v. Mehrtens, 96 Fla. 455, 118 So. 216 (1928).
12. E.g., Brace v. Black, 51 N.J. Super. 572, 144 A.2d 385 (1958); In re Argento's Will,
33 Misc. 2d 969, 228 N.Y.S.2d 47 (Sur. Ct. 1962).
13. Nelson v. Atkins, 215 Ala. 76, 109 So. 166 (1926).
14. FLA. STAT. §§733.22-.23 (1967).
15. FLA. STAT. §733.23 (1967).
16. FLA. STAT. §733.22 (1967).
17. FLA. STAT. §733.23 (1967).
18. 1 REDFEARN, WILLS AND ADMINISTRATION OF ESTATES IN FLORIDA §310, at 575 (3d ed.
1951); SINIES, MODEL PROBATE CODE §151, at 154 (1946); Lowndes, Parties and Warranties,
in FLORIDA REAL PROPERTY PRAcnCE §10.5, at 463 (Fla. Bar Continuing Legal Educ. Practice Manual No. 1, 1965); Title Standard, in F.S.A. ch. 689, §5.4 (1941, Supp. 1966).
19. 183 So. 2d 849 (1st D.C.A. Fla. 1966).
20. In re Estate of Smith, 200 So. 2d 547, 551 (2d D.C.A. Fla. 1967).
21. 183 So. 2d at 852.

22. Id.
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posed in Gamble were in support of the finding of a limited power the
fallacy in the attempted analogy becomes apparent.
The court in the instant case examined the language of the residuary
clause and concluded that the words "wherever situate ... in equal shares ...
in fee simple absolute .... " showed irrefutably that the testator intended
for the real estate to go to his beneficiaries subject only to necessity of administration.23 Had the court concluded its opinion after making the above
finding the holding would have been that the power was, by implication, a
limited power of sale. There would be little difficulty in reconciling this
decision with Gamble or Florida Statutes, section 733.23, which requires
court authorization or confirmation of sales of real estate property where
only a limited power is granted.
The court, however, did not conclude its opinion after determining the
testator's intent; it continued by examining the legal significance of a general
power of sale. The court stated that where it is necessary for the purpose of
administration the executor may properly exercise his power to sell without
resort to the probate court.2 4 But if "it is not necessary . . . even under a
general power of sale, the probate court should sanction the sale." 25 The
court further claimed that the holding comports with the rationale of Florida
Statutes, sections 733.22 and 733.23.26
The court maintained the power was general and attempted to reconcile
Florida Statutes, section 733.22, with its decision requiring court confirmation
unless the sale was necessary. This section provides that where a general
power is given in a will "a sale made under authority of such a will ... shall
be valid." 27 Prior to Smith, this provision seemingly supported the contention that a general power of sale could be exercised without court approval.2 8
The court held, however, that Florida Statutes, section 733.22, does not
contemplate "unbridled authority" 29 to sell estate property. This interpretation effectively reduces this statutory provision to a nullity and treats all
powers created by will as limited powers subject to Florida Statutes, section
733.23.
One consequence of the decision is that title insurance companies now
require a court order authorizing or confirming a sale of real property by an
executor, whether or not the will grants a general power of sale.3 0 Attorneys
have also been cautioned against passing on the validity of title in the absence
of a court order.2 ' This requirement creates additional expenses for the estate

23. 200 So. 2d at 553.
24. Id. at 554.

25. Id.
26.
27.

Id.

FLA. STAT. §733.22 (1967).
28. Supra note 18.

29. 200 So. 2d at 544 quoting In re Estate of Gamble, 183 So. 2d 849, 854 (1st D..A.
Fla. 1966).
30. Kohrs, Real Property, Probate, Trust Law Notes, 41 FLA. B.J. 1261 (1967).
31. LAwyrR's TrrLE GUARANTY FUND, T=rE Nom TN 609-68 (1967, Supp. 14, 1968).
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